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excess, Button v.McCauley, supra, for non constat the defendant 
may have been a party to the same misconduct. 

Thus it may be concluded from the several authorities cited : 
1. That an express promise to marry need not be shown to sus- 
tain an action for a breach : but that the promise may be im- 
plied from circumstances in the case : 2. That marriage is a 
civil contract and governed by similar rules of construction with 
others : 3. That the damages in such actions may be based upon 
loss of the association, protection, easy life, or whatever might 
be involved ; and 4. That it may be given in mitigation of dam- 
ages that the plaintiff would be an unfit companion and the like. 

J. P. B. 



RECENT AMERICAN DECISIONS. 

Supreme Court of Vermont. 
THOMAS S. AND CHARLES P. GILSON v. L. BINGHAM. 

In case of warranty or fraud in the sale of chattels, the property may be retained 
by the vendee and the sale affirmed, yet his right to sne upon the warranty, or for 
the deceit, will not thereby be affected. 

If the vendee of an article manufactured for him under a special executory 
contract, there being no warranty or fraud, accept it, though defective, he becomes 
thereby bound to pay the contract price ; but if he reject it and give notice of the 
non-acceptance, he can bring his action for the non-performance of the contract • 
but he cannot accept it and bring such action ; nor can he accept it and impose 
conditions and sue the vendor for non-compliance with the conditions imposed. 

A judgment recovered by the vendor for the balance of the price due for an ar- 
ticle manufactured to order under a special contract, is a bar to a suit brought by 
the vendee for a breach of the contract. 

A voluntary payment connot be recovered back. 

Assumpsit upon an agreement by defendant to make and 
deliver a hearse to plaintiffs. Plea, the general issue with notice. 

The plaintiffs' evidence tended to show that in April 1865, 
they contracted with the defendant to make, at St. Albans, and 
send a hearse to the plaintiffs at Rutland, of a specified style of 
make and quality of material and finish, for two hundred and ten 
dollars. That defendant made and sent a hearse to plaintiffs 
which was not according to the contract. That several letters 
passed between the parties after the hearse was received by the 
plaintiffs, and, among the rest, one dated July 26th 1865, and 
another dated August 8th 1865, sent by the plaintiffs and received 
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by the defendant, both of which are made a part of the case and 
hereafter set forth. 

The defendant's evidence tended to show that the hearse made 
and sent was made and finished according to the contract, as he 
claimed it to have been. The defendant's evidence also tended 
to show that after the plaintiffs received the hearse, on the 8th day 
of August 1865, they sent to the defendant two hundred dollars 
towards the price of it, with the letter of that date ; that they 
refused to pay the balance, and that he, on the 11th day of De- 
cember 1865, brought a suit against them for it, before a justice 
in Franklin county, the declaration being the common counts in 
assumpsit ; that the plaintiffs appeared in the suit ; that the jus- 
tice rendered judgment against them ; that they appealed from 
the judgment to the county court, and that the county court for 
Franklin county, at the April term 1867, rendered judgment for 
the defendant against the plaintiffs for the balance of the price 
of the hearse. The defects in the hearse, for which the plaintiffs 
claim to recover in this action, are mentioned in the letters of 
July 26th and August 8th 1865. The defendant requested the 
court to hold that the letter of July 26th, from plaintiffs to de- 
fendant, was such acceptance of the hearse and waiver of defects, 
and promise to pay for it, as would preclude the right of the plain- 
tiffs to recover in this case ; also, that the recovery of the judg- 
ment by defendant against the plaintiffs precluded their right to 
recover in this case. 

The court declined to hold in accordance with either request, 
and submitted to the jury to find what the contract in fact was ; 
and held that if defendant made and sent such a hearse as by 
the contract he was to make and furnish, the plaintiffs were 
not entitled to recover ; but if he did not, they were entitled to 
recover. 

The defendant excepted to these rulings. Verdict for the 
plaintiffs. 

Rutland, July 26th 1865. 
Mr. L. Bingham, St. Albans, Vt. 

Dear Sir : The hearse is just arrived. 
We are much pleased with the general proportions of the same, 
except the shafts, which look clumsy. Should been worked round, 
with another bend at the ends, to look carriage like. 

You wrote a special letter to know if we wanted the bands on 
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hubs plated. We replied we did not, but wanted ends of the nuts 
plated, which you have overlooked. Some other plating we ex- 
pected to find done (tho' there was no special mention made of 
anything outside except the nuts), — say iron on foot-board, han- 
dle at sides and handle at doors behind. Inside, Mr. Stearns 
says, it was to be like Mr. Livingston's ; that is, the plated pins 
to hold the coffin. This, he says, was particularly stated when 
you gave the price. Tho' you will find nothing in our letters in 
regard to this point, only it should be like Livingston's. We should 
have been more particular on this point, only Mr. Stearns said it 
was distinctly understood. We have no other fault to find (beg 
your pardon), only the varnish, which looks bad indeed. This, 
probably, under the circumstances, is not your fault. Your money 
is ready, tho' we would like to hear from you before sending same. 
Respectfully, T. S. Gilson & Co. 

Rutland, Aug. 8th 1865. 
L. Bingham, St. Albans, Vt. 

Dear Sir : We send you this morning two 

hundred dollars ($200) for the hearse. I also enclose bills of 

expense we have been to, and we have yet to get the iron laid on 

the bottom to set the pins into ; according to contract you were to 

do this — furnish the pins, $3 72 

Plating pins, 9 00 

" hook, 1 00 

" 4 nuts and capping and express, - - ' - 1 50 



$15 22 
But we send you $200.00 trusting the above is satisfactory. 
I remain, respectfully yours, 

T. S. Gilson k Co. 

Prout £ Dunton, for the defendant, — If the hearse in question 
was not made according to the contract, the plaintiffs had their 
election, either to accept it and pay the contract price, or to 
decline to receive it: Smith's Mercantile Law 644; Miller v. 
Tucker, 1 Carr. & Payne 15 ; Kellogg v. Denslow, 14 Conn. 
411. 

The defects in the hearse complained of by the plaintiffs in 
this suit, were all patent, and there was such an acceptance of it 
as to preclude the right of the plaintiffs to recover : 3 Parsons 
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on Con. 47 ; Kellogg v. Denslow, 14 Conn. 411 ; Sprague v. Blake, 
20 Wend. 60 ; Siexas v. Wood, 2 Caines 48 ; Oneida Manufac- 
turing Co. v. Lawrence et ah., 4 Cow. 440 ; Hargous v. Stone, 
1 Seld. 73. 

Where there is no fraud, as in this case, the purchaser of per- 
sonal chattels, who accepts the same, when the sale is uncondi- 
tional, has no remedy, unless there is a warranty : Kellogg v. 
Denslow, supra, and other cases cited. 

There was iio warranty in this case. A warranty applies only 
to latent defects, the existence of which is not known to the 
purchaser when he accepts the property. The fact that the con- 
tract was executory, does not vary the rule : Kargous v. Stone. 

All the defects in the hearse, now complained of, having been 
known to the plaintiffs, prior to the commencement of the suit by 
the defendant against them in Franklin county, the judgment re- 
covered by the defendant against the plaintiffs, for the balance of 
the price of the hearse, is a bar to this suit : Barney v. Groff $ 
Qady, 1 D. Chip. 304 ; McCallister v. Reab, 4 Wend. 485 ; Still 
v. Hall, 20 Wend. 51; King <f Mead v. Paddock, 18 Johns. 
141 ; Cutter v. Powell, 2 S. L. C. 37 ; Mondel v. Steele, 8 Mees. 
& Wels. 858 : Davis v. Talcott et als., 12 N. Y. 184 ; 2 C. & P. 
514 ; Weller v. Tucker, 1 Id. 15. 

C. M. Joyce, for the plaintiffs. — The letter of July 26th was 
not an acceptance of the hearse, a waiver of defects in it, or a 
promise to pay for it. Its object was to advise defendant of the 
fact that the hearse had arrived and that it was not according 
to the contract. 

The recovery of judgment by defendant in the other suit is no 
bar to this. In that suit, plaintiffs in this could plead or not as 
they choose : Gale v. Cooper, 11 Vt. 597. 

By statute a defendant may plead in offset or not ; but if he 
does not, his claim is not barred : Gen. Sts., 33, § 1 ; Id. 726, 
§ 23 Scott v. Niles, 40 Vt. 573"; Carver v. Adams, 38 Vt. 500. 

The opinion of the court was delivered by 

Redfield, J. — This action is assumpsit for the hon-delivery of 
a hearse, according to special contract. The plaintiffs contracted 
with defendant to manufacture and deliver at Rutland, to plain- 
tiffs, the hearse of specific description, for the price of $210. The 
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hearse was made and delivered to plaintiffs at Rutland, as defend- 
ant claims, fully according to the terms of the contract. The 
plaintiffs claim that in some things it was not fully up to what the 
contract required. When the plaintiffs received the hearse they 
wrote defendant, saying that they were much pleased with the 
general proportions of it, suggesting that defendant had overlooked 
plating the " ends of the nuts," — " also plated pins." Varnish 
looked bad, but not defendant's fault, and concludes, " Your money 
is ready, though we would like to hear from you before sending." 
The plaintiffs received and retained the hearse without any further 
intimation to defendant until the 8th of August, when they sent 
to defendant $200, with a bill of the cost of making the hearse 
what the contract called for, amounting to $15.22, saying, "But 
we send you $200, trusting the above is satisfactory." 

The defendant brought a suit to recover the balance of the con- 
tract price in Franklin county ; the plaintiffs opposed and defended 
the suit, and appealed it into the county court, but defendant 
recovered the ten dollars. 

I. The letter from plaintiffs to defendant, on the 26th of July, 
1865, contains no intimation that plaintiffs purposed to disaffirm 
and rescind the contract ; on the contrary the letter, after sugges- 
tion of some deficiencies in the performance of the contract, and 
commending the general style of the hearse, proceeds to inform 
the defendant that the " money is ready," indicating most evidently 
that they received the hearse, accepted it on the contract, and were 
ready to pay for it as contracted. 

In case of warranty or fraud, on the sale of chattels, there is 
no question ; the property sold may be retained by the vendee, 
and the sale affirmed, yet the right of the vendee to sue upon the 
warranty, or for the deceit, will not be thereby affected. The 
warranty is an independent contract, which is purchased by the 
vendee, and when broken can be sued like any other violated con- 
tract. And this is alike true in case of fraud and deceit. A 
wrong has been thereby inflicted, and for that wrong the party in- 
jured has his redress. This contract was executory; a contract 
to manufacture an article of a certain kind for a stated price. 
There is no claim that there was warranty or fraud ; and if there 
were defects, they were obvious and patent. The vendee could 
either accept the article, and thereby become liable to pay the 
stipulated price, or he could reject it and give notice of the non- 
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acceptance, and bring his action, if he so elects, for the non-per- 
formance of the contract ; but he cannot do both, nor can he accept 
it and impose conditions, and sue the other party for noncompliance 
with the conditions which he has imposed. While the vendor is 
bound to perform his contract, he has the right to the return of 
the article delivered, or his pay at the stipulated price. 

In Percival v. Blake, 2 Car. & Payne 514, which was assump- 
sit for a vat which had proved defective, Abbott, C. J., held, if 
the defects were not discovered and notice given in a reasonable 
time, it could not be any defence in an action for the price. And 
in Wilson v. Tucker, 1 C. & P. 15, Burroughs, J., says : " If 
the goods supplied were not conformable to the order, the buyer 
must return them in a reasonable time, or he will be bound to pay 
for them." 

In Cook v. Giles, 3 C. & P. 408, Park, J., says (in an action 
to recover the price of a threshing-machine which was defective), 
that " it was the duty of defendant either to have immediately re- 
turned or given immediate notice to the plaintiff to fetch it away." 
In Growing v. Wenham, 1 Stark. Ca. 257, which was an action 
for the price of clover seed sold by sample, the defendant was not 
allowed to show in defence that it was not according to sample, 
without proof that he offered to return the seed. The case of 
Kellogg v. Denslow, 14 Conn. 411, is a very thorough analysis 
of all the cases on this subject and very decisive authority, and we 
think the rule is well founded on reason and authority. 

II. The case shows that on the 8th of August 1865, the plain- 
tiff paid to the defendant $200, as a full payment of the price of 
the hearse, and notified the defendant that they retained the $10 
as an abatement from the contract price for some deficiencies in 
the finish of the hearse. The defendant thereupon sued the plain- 
tiffs for the $10, so abated and retained ; the plaintiffs appeared, 
defended and appealed the case, and were finally cast in the suit. 
The issue in that case was, had these plaintiffs the right to retain 
that $10, as an abatement from the contract price ; and it was 
decided against them, and this suit is brought to recover back the 
same money which they have paid the defendant on his judgment. 
This perpetual oscillation, by alternate suits of parties litigant, 
upon the same subject matter, if sustained, would be a judicial 
discovery of a "perpetual motion" which all philosophy has 
failed to reach. But it is the interest of the state that litigation 
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should cease ; and when a right to property has been once put 
in issue and legally tried, it is in law ended. The determination 
of the former suit settled the right, as between these parties. It 
is said by the plaintiffs' counsel, that the plaintiffs' actual claim 
is $15.22, and he could not have recovered the balance due him 
in his defence of the former suit. But the plaintiffs voluntarily 
paid the stipulated price, except $10, and they could in no 
event recover back a voluntary payment. Their claim was there- 
fore limited by their own act to $10. If these plaintiffs had sued 
defendant before he sued them, they could not have recovered 
the $10 because they had that in their own hands. They could 
not have recovered beyond that, because they were precluded by 
a voluntary payment. 

This suit is therefore brought, because they have paid the $10 
to defendant in satisfaction of a legal judgment. The judgment 
is reversed, and the cause remanded. 

Our attention has been called to Carver v. Adams, 38 Vt. 500, 
and Gale v. Cooper, 11 Vt. 597, which decide that if a party 
omits to plead an offset he is not thereby precluded from collect- 
ing his demand. But there was no offset or question of offset in 
this case. It was a disputed claim and of one single item. 

This case seems most unquestionable fact the conceded facts in the case show, 

upon its facts. There was in fact a that the plaintiff never had any cause 

clear acceptance in the first instance, of action, and this has already been ad- 

and without any objection or remon- judged by a competent tribunal, in an 

strance on the part of the plaintiff, action between the same parties, 
of the very article stipulated on the If it were not for these very obvious 

part of the defendant, and for the non- defects in the plaintiff's case, we might 

delivery of which, according to the suppose it practicable to raise other very 

contract, this action is brought. In ad- nice questions, often growing out of 

dition to this the defects complained of similar states of fact, 
were patent, and required no inspection 1. There is undoubtedly, where an 

or skill to detect them. Under these article is bought for a particular purpose, 

circumstances it would be impossible to an implied warranty, " that it shall be 

find any precedent for maintaining the reasonably fit for the particular purpose 

action : Wilkim v. Stevens, 8 Vt. 214, f °r which it is wanted:" Bennett, J., 

and cases cited. In addition to this m Brown v. Sayles, 27 Vt. 227-229 ; 

the defendant had before brought an citing Gray v. Cox, 4 B. & C. 108 ; 

action for the price of the thing sold, Jones v. Bright, 5 Bing. 533, Brown 

and recovered the very sum now sought v. Edgington, 2 Man. & Gr. 279, Shep- 

to be recovered back, and upon the very herd v. Pybus, 3 Id. 867. But from the 

ground upon which this suit is now same cases it sufficiently appears, that 

attempted to be defended. So that in this implied warranty only extends to 
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the point, that the article shall be reason- 
ably fit for use as such, and not that it 
shall be of any special degree of perfec- 
tion, as seems to hare been claimed in 
the present case. 

2. If there exists a warranty of the 
quality of an article sold, to the extent 
of such warranty, whether it be express 
or implied, the vendee may accept the 
article and show any defect in the war- 
ranty in defence of the action for the 
price, as far as such defence extends, or 
he may pay the price, and then maintain 
his special action for the damages suf- 
fered by the breach of the warranty: 
Brown v. Sayles, ante, and cases cited. 
And in cases of sale upon warranty, 
without fraud, it has been held the 
vendor cannot rescind the contract 
of sale, but is compelled to resort, for 
his redress to an action for the breach 
of warranty: Thornton v. Wynn, 12 
Wheaton 183; West v. Cutting, 19 
Vt. 536. 

But the difficulties in applying these 
principles to the facts of the principal 
case seem too formidable to be dwelt 
upon. No doubt, under a special con- 
tract to furnish a particular article of a 
definite description, there will be an op- 
tion to accept or not. In such cases 



the acceptance without objection will 
al ways bear the aspect of a final election 
and as such be held binding upon the 
party. 

3. The point of the defence resting 
upon the estoppel of a former adjudica- 
tion is practically very important, and 
admits of no question. The cases, both 
English and American, are very ex- 
plicit, that money paid as a mere volun- 
tary payment, without any such stress or 
pressure, as a man of proper firmness 
and self-respect could not fairly be ex- 
pected to withstand, cannot be recovered 
back. And the same rule holds, with 
even more uniformity, in case of money 
paid in obedience to legal process, still 
in force. For, where money is paid 
upon a void or erroneous judgment, in 
obedience to process, which the party 
could not legally resist, but which 
have since (both the judgment and the 
process) been set aside, the money may 
be recovered back, but not otherwise. 
This has been clearly recognised since 
the date of Marriot v. Hampton, 7 T. 
R. 209, s. c. 2 Smith's Lead. Cases 
237, where the cases will be found col- 
lected and arranged. 

I. F. R. 



Court of Appeals of New York. 
THE PEOPLE ex rel. McLEAN v. FLAGG et al. 

The legislature of a state may compel a municipal corporation to construct high- 
ways, or other improvements for public purposes, without the consent of the corporate 
authorities, or a vote of the citizens. 

So it may direct the corporation to levy a tax or to issue its bonds to pay for 
such improvement. 

The provision of the Constitution of the State of New York, Art. 7, § 12, pro- 
hibiting the contracting of any debt by or in behalf of the state unless such debt 
be authorized by a law submitted to the people, does not apply to the debts of 
cities or other subordinate municipal corporations, but to those of the state itself. 

An Act of the Legislature of New York appointed a special 



